
When I became the acting president of Hamilton College 
in 1999, I already knew a lot about the college. I am a 1996 
Hamilton graduate, the parent of a former student, and I 
have served for 12 years on the college’s governing board. 
Still, when Hamilton President Eugene Tobin took a much-
deserved sabbatical, I learned more about Hamilton during 
my six months in the presidency than in all my previous 
time associated with the college. Much of what I learned 
will make me — and, I expect, my fellow board members 
— better in the future.

An unusual level of alumni involvement distinguishes 
Hamilton. Typically, more than 55 percent of alumni 
contribute every year to the annual fund, and more than 
a third volunteer to recruit students, raise funds, counsel 
undergraduates about careers, provide internships, conduct 
alumni events, and participate in other activities. As is the 
case at other colleges, Hamilton’s board sets the tone for 
financial and volunteer support.

Yet despite this high level of alumni involvement and my 
own active participation with my alma mater, I had a 
superficial understanding about many important facets 
of the college and wondered whether my fellow board 
members did as well. Naturally, I recognize it is unrealistic 
to expect that board members who typically visit the 
campus just three or four times a year will ever have the 
same breadth and depth of knowledge as the president 
and senior administrators who are charged with the daily 
operations of the institution.

A New Understanding of the College
Soon after I became president, the impact of policy 
decisions became clear to me — much more so than 
when I was a board member. For example, deciding to 
admit an additional 20 to 30 students from the waiting 
list or planning for a larger class, though attractive from a 
financial point of view, had significant ramifications in the 
day-to-day life of the campus. Admitting more students 
means hiring more staff members. Where would we find 
additional housing? And if the new hires were adjuncts, 
how could we be certain they would be as qualified and as 
committed to the institution as full-time faculty members? 
This level of detail rarely makes it to the boardroom, but 
as president, I could see how a tempting financial solution 
might create an irritant in campus life.

My experience as a college president has made me much 
more aware of the nuances of board decision making. Many 
issues that boards are asked to consider require much 
broader scrutiny. Switching roles for six months taught me 
five fundamental lessons that may help boards and board 
members become more effective.

1. Balance the membership of board member  
committees.
Hamilton’s board of directors, like many governing 
boards, consists disproportionately of business executives, 
investors, and successful entrepreneurs. Their acumen is 
in finance and in running a business, so they tend to be 
most interested in the issues — fund-raising, endowment 
performance, and investments — with which they are most 
familiar and where results are tangible. They tend not to 
be so comfortable with the other components that make a 
college successful such as its staff, programs, and facilities.

The tendency among board members to gravitate toward 
finance is understandable. After all, board members 
have a fiduciary responsibility to the college, and given 
today’s fiscal pressures, no board can be blamed for being 
preoccupied with an organization’s assets. But a balanced 
budget and a growing endowment are only two measures of 
an organization’s health.

It is equally important that all board committees have the 
appropriate firepower if the mission of the institution is 
to be fulfilled. The committee on board members should 
look carefully at the distribution of talent and influence 
among the various standing committees to ensure that every 
function has an important voice at the boardroom table.

2. Seek, within limits, close encounters with 
leaders of the organization. 
In my six months as president, I met and spent time with 
most of the faculty, the swimming coach, the chair of the 
chemistry department, the director of the career center - 
people board members typically would not encounter. Yet 
the insights and opinions of such individuals can give board 
members a much broader understanding of an institution.

Recognizing this untapped resource, we restructured board 
weekends at Hamilton to facilitate even greater informal 
interaction between the board and various college 
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THE 501(H) OPTION FOR LOBBYING



In 1976 the IRS created a new option for public charities 
that want to lobby. This option is called the 501(h) election. 
Its purpose is to allow charities more leeway with their 
lobbying activities, establish clear guidelines, and in general 
dissipate the confusion concerning legality of lobbying by 
public charities. 501(h) election makes sense for 501(c)(3) 
organizations that find lobbying essential to fulfilling their 
mission.

What is lobbying?
Lobbying means to influence legislation. The IRS defines 
lobbying either as direct or grassroots lobbying. Direct 
lobbying implies that a person or an organization has a 
direct contact with a legislator. Grassroots lobbying is an 
effort to reach the public at-large and encourage it to contact 
the legislative body. Both also must refer to a specific piece 
of legislation, express a view or an opinion on it, and, in 
grassroots lobbying, include a call for action.

What is not lobbying?
There are numerous activities that resemble lobbying but 
are not because they do not fulfill the above-mentioned 
criteria. By carefully drafting the message, it is possible 
to communicate effectively with the constituents 
without turning it to lobbying. In addition, the following 
circumstances do not count as lobbying:
  • Communication with the judicial or executive branch or  
     administrative agencies
  • Discussion of broad issues that does not refer to a specific  
     piece of legislation
  • Providing a strong opinion on a specific piece of  
     legislation but omitting a call for action
  • Naming legislators in favor of or against an action and  
     omitting a request to contact them
  • Preparing and distributing a nonpartisan analysis of a  
     legislative proposal
  • Testifying for or providing assistance to a legislative  
     committee after a written request
  • Self-defense lobbying where the organization’s future is  
     threatened
  • Lobbying as private citizens and not as representatives of  
     the organization 

What are the choices?
The IRS provides two choices for charities (excluding 
churches) that want to lobby. The first one limits lobbying 
to less than a substantial part of their charitable activities. 

There is no clear figure available for what constitutes 
substantial, thus making it difficult to determine when you 
approach the acceptable limit. Too much lobbying may 
result in the charity losing its tax-exempt status. The second 
choice expects the organization to indicate explicitly that 
it chooses the 501(h) option. This provides a sliding scale 
of acceptable amounts that can be spent on lobbying. If the 
spent amount exceeds the acceptable limit, the organization 
will have to pay a penalty tax.

What are the benefits of electing 501(h)?
Any charity that is active in lobbying should elect 501(h). 
The rules are much more generous than those under the 
substantial test. This choice eliminates the vagueness of the 
term “substantial” and allows an easier tabulation of exact 
costs. A four-year cost average allows additional flexibility 
whereas the substantial test looks at annual figures — 
as irregular as they might be. Only actual expenses are 
included in the calculation, thus eliminating volunteer 
time from lobbying totals. If no expenses occur, there is 
no lobbying to report. As long as the organization manages 
its costs well, for instance through volunteer time and 
relying on the Internet, it may even succeed in increasing its 
lobbying efforts without penalties.

What are the constraints of 501(h)?
The organization must keep accurate records of all activities 
that relate to lobbying. It must clearly separate direct and 
grassroots lobbying as only 25% of the total expenses can be 
spent on grassroots lobbying. If the organization is heavily 
involved in grassroots lobbying, it probably should not make 
the election. If the organization plans to spend more than 
$1,000,000 on lobbying, it should not make the election as 
that is the upper limit allowed under this plan.

How to elect 501(h)
Making the choice is as easy as signing a form and sending it 
to the IRS. The organization fills out a one-page Form 5768 
and sends it to the IRS Center, Ogden, UT 84201-0027. By 
filing the same form and indicating a change of mind, the 
organization can revoke the election. The organization must 
use Form 990 to calculate expenses spent on lobbying.

Penalties
If the organization elects 501(h) and surpasses the allowed 
amounts for lobbying, it will not automatically lose its tax-
exempt status. If it regularly overspends or spends more 
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than 150% of the allowed amount, the IRS will probably 
consider taking away its tax-exempt status. This is an issue 
with ‘flunking’ charities because the IRS won’t allow them to 
choose a 501(c)(4) status instead. That is an option for those 
charities functioning under the substantial rule. Under other 
circumstances, the charity must pay excise taxes that step in 
if it spends more than 20% of its initial $500,000 mission-
related expenses on lobbying, 15% of the next $500,000, 
10% of the next $500,000, and additional 5% of the amount 
that exceeds $1.5 million. 

Additional issues 
  • If the organization receives federal funds, none of that  
     can be used for lobbying.
  • Private foundations cannot elect 501(h) but may give       
     grants to lobbying nonprofits without earmarking them  
     for that purpose.
Another option for lobbying charities is to form a separate 
501(c)(4) organization that can lobby without restrictions.
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